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CONGRESS AGAIN 


Many im 
action of 


of business :— 


H. R. 1—To. amend United States 
Warehouse Act. (In Senate 
Comm. on Agriculture and For- 
estry) 


H. R. &—Proposed amendment to 
Food and Dru - resting to 
slack-filled pac Senate 
Committee on oriee i and 
Forestry) 


H.R. 11—Resale price bill. (On 
House calendar) 


H.R. $86—To permit the United 
States to be made a party de- 
fendant in certain cases. (In 
conference) 


H.R. 5637—Continue power and 
authority of Radio Commission. 
(Passed by House) 


H. R. 8806—Authorizing postmas- 
ter general to impose fines on 
steamship and aircraft carriers 
transporting the mails beyond 
the borders of the U. S. for un- 
necessary delays and other de- 
_ uencies. da Senate Comm. 

‘ost Offices and Post Roads) 


H. R. 9582—Amend the Merchant 
Marine Act to assure the main- 
tenance of the essential steam- 
ship lines established and devel- 


= by the Government. (On 
mate calendar) 


H. R. 16288—Regulation of motor 


carriers of persons. (On Senate 
calendar) 


H. R. 116835—Amend Radio Act of 
1927 by clarifying and amplifying 
provisions dealing with procedure 
and administration. (In Senate 
Committee on Interstate Com- 
merce) 


rtant matters are awaiting the 
ngress. The follo 
some of the bills a over 
previous session is alone a fo 


list of 
om the 
rmidable array 


H.R. 11852—Dealing with mar 
cent registration designs. (In 
Senate Committee on Patents) 


H.R. 12056 — Providing for the 
waiver of trial by e758 in district 
courts of the U. On Senate 
calendar) 


H.R. 12549 — Revision of copy- 
right law. (On House calendar) 


S. 6—Couzens communication bill. 
(No action) 


S. 511—To permit a court review 
of certain questions of law which 
have arisen in the administration 
of Sec. 204 of the Transportation 
Act, 1930. (In House Committee 

on Interstate and Foreign Com- 
oneee 


S. 668—Authorize unification of 
carriers in interstate commerce. 
(No action) 


S. 1133—Canners’ bill. 
by Senate) 


S. 3390—Amend Air Commerce 
fet, of 1928. (On Senate calen- 
r 


(Passed 


S. 3490—Regulation of real estate 
brokers and salesmen in D. C. 
and to protect the public against 
fraud in real estate transactions. 
(in House mittee on the 
District of Columbia) 


S. 4235—Dealing with sending of 
unsolicited merchandise through 
the mails. (In House Committee 
on Post Offices and Post Roads) 


S. 48T1—Federal Tort Claims Bill. 
(On Senate calendar) 


Follow the progress of any of these mat- 
ters that touch your interests through the Con- 
gressional Legislative Service of The Cor- 
poration Trust Company. Write or telephone 
nearest office of the company for full particulars 


and prices—no obligation. 
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Talks On Foreign Corporations. 


A corporation about to contract 
for the sale in interstate commerce 
of equipment, machinery, etc., in a 
foreign state, in which it is not qual- 
ified, and for the local erection or 
installation thereof, is immediately 
confronted, because of the latter 
feature, with the problem of wheth- 
er or not it must comply with the 
foreign corporation laws of the 
state wherein the work of installa- 
tion is to be performed. It may be 
necessary to decide this question be- 
fore the contract is signed, as many 
states make the contract of an un- 
qualified foreign corporation doing 
business in the state void. 

Perhaps the case most referred to 
on this subject of installation in re- 
lation to the question of “doing 
business” by a foreign corporation 
in a state in which it has not quali- 
fied is that of Browning vs. Way- 
cross, 233 U. S. 16, decided by the 
United States Supreme urt, 
April 6, 1914. The court held in 
that case that the erection of. light- 
ning rods sold in interstate com- 
merce was local business purely, en- 
gaged in after the interstate trans- 
action has ceased, but the intima- 
tion or suggestion carried in the 
opinion is no doubt largely re- 
sponsible for the establishment of a 
principle that has since been con- 
trolling in practically every jurisdic- 
tion in deciding whether or not an 
installation in connection with a sale 
in interstate commerce is still a part 
of such commerce. The principle 
or rule thus established is based on 
these words voiced in the opinion in 
the Browning case: “Of course we 
are not called upon here to consider 
how far interstate commerce might 
be held to continue to apply to an 
article shipped from one state to an- 


other, after delivery, and up to and 
including the time when the article 
was put together or made operative 
in the place of destination in a case 
where because of some intrinsic and 
peculiar quality or inherent com- 
plexity of the article, the making of 
such agreement was essential to the 
accomplishment of the interstate 
transaction.” This has been held to 
mean that if an article is so intricate 
and complex that it is necessary or 
wise for the corporation to contract 
to install in effecting the sale, then 
such installation is but a completion 
of the interstate transaction and 
qualification is not necessary. So it 
was held in the York Manufactur- 
ing Company case, 247 U. S. 21 (sale 
and installation of an ice plant con- 
sisting of gas compression pumps, a 
compressor, ammonia condensers, 
etc.), and in the Kaw Boiler Work 
Company case, 236 Pacific 654 (sale 
and installation of heavy machinery 
of an oil-cracking refinery). How- 
ever, if the article is one that could 
be installed by anyone reasonably 
well qualified who need not have 
special or technical knowledge of 
the article to be installed, the instal- 
lation is not a part of the interstate 
transaction and the installing foreign 
corporation is thereby engaging in 
intrastate business requiring quali- 
fication. The question of additional 
charges for the installation does not 
enter into the matter. Possibly 
every manufacturer if he contracts 
to install his product considers that 
installation by him is necessary, but 
it must be remembered that the in- 
stallation must be necessary in fact. 
Before a manufacturing corpora- 
tion contracts to install its product 
in a state in which it is not quali- 
fied it should consult counsel. 
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Domestic Corporations 


California. 





Georgia. 






Stockholder may not bring action on behalf of corporation if 
corporation itself was precluded from bringing a like action by 
virtue of being delinquent in matter of payment of license fee. 
In an action by a minority stockholder of a corporation which at the 
time suit was instituted was in a state of suspension by reason of having 
failed to pay its annual license fee, on behalf of the corporation, against 
certain directors thereof, to cause repayment to the corporation of a 
certain amount of money alleged to have been illegally withdrawn from 
the corporation and paid to another stockholder, plaintiff obtained 
judgment. On the attempted levy of a writ of execution the judgment 
debtors instituted the present suit in equity alleging that the judgment 
sought to be enforced was void and seeking to enjoin further proceed- 
ings looking to the enforcement thereof on the ground that as because of 
its suspension the corporation itself could not have brought the initial 
action (St. 1917, p. 377, § 11), a stockholder was equally estopped from 
' bringing suit in its behalf in the same regard. The Supreme Court of 
California affirms the judgment below declaring the former judgment 
void and granting the prayed for injunction. In reaching its decision 
the court says that by their failure to plead want of jurisdiction in the 
suit against them the plaintiffs in the instant case did not waive their 
right thereafter and in a direct proceeding to attack the judgment as 
void. Smith et al. vs. Lewis et al., 287 Pac. 470. Milton S. Hamilton, 
of Oakland, for appellants. Donahue, Hynes & Hamlin and A. R. 
Rowell, all of Oakland (Mark Averill, of Oakland, of counsel), for 
respondents. 


Failure on part of corporation to comply with terms of securities 
act renders subscription contract non-enforceable. In this action 
by a corporation to recover the amount of a subscription it was urged 
that the subscriber was estopped from advancing as a defense the failure 
of the corporation (organized in Delaware and doing business, under 
domestication, in Georgia) to comply with the terms and conditions of 
the Georgia securities (blue sky) law, since he had actively participated 
in the corporation’s affairs leading to the expenditure of a large sum 
of money by it in furtherance of its business purposes. In answer to cer- 
tified questions from the Court of Appeals the Supreme Court of Geor- 

ia says that “not even estoppel can legalize or vitalize that which the 
aw declares unlawful and void,” and “The courts can enforce only 
that which is legal and not in contravention of law, sound morals, and 
approved public policy.” If the law was not complied with, all pro- 
ceedings would be nugatory; if the law was complied with, the extent 
of the subscriber’s activities on behalf of the corporation would estop 
him from repudiating the contract on the ground of variance between 
the terms of the subscription and the provisions of the charter (which 
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he voted to accept and in the material amendment of which he took a 
prominent part). Flournoy vs. Highlands Hotel Co., 153 S. E. 26. 
Jno. R. L. Smith and Jos. LeConte Smith, both of Macon, for plaintiff 
in error. Park & Strozier and Brock, Sparks & Russell, all of Macon, 
for defendant in error. 


Louisiana. 


Liability of corporation to owner of shares of its stock trans- 
ferred to name of another on presentation of certificate that had 
not been endorsed by the owner. Here, a wife loaned to her hus- 
band, for temporary use (in connection with a loan made to him by a 
bank), her certificate covering shares of stock in the defendant corpora- 
tion. The certificate was not endorsed by her nor was there a separate 
assignment. The husband filled in the assignment including the writing 
of his wife’s name, presented the certificate to the creditor bank which 
immediately sold it crediting the husband with the proceeds against the 
loan to him. The purchaser presented the certificate to the company 
which effected the transfer and issued a new certificate to the purchaser 
in his name. Action is against the company by the wife for the value 
of the stock and the dividends declared thereon, in the absence of abil- 
ity of the company to reissue other stock to her. Judgment below for 
the defendant is reversed by the Supreme Court of Louisiana, two Jus- 
tices dissenting. Discussing the provisions of the Uniform Stock 
Transfer Law, and the law of 1912, Act. 215 (safeguarding purchasers, 
pledgees, issuing corporations and transfer agents in event of de- 
livery or presentation of endorsed certificates) the court says that 
“The purchaser or transfer agent must ascertain, before purchasing or 
transferring the stock, [into] the genuineness of the indorsement or ex- 
istence of authority to make the indorsement.” The court ventures that 
perhaps such a delivery as here by a wife would now (since the enact- 
ment of Act. No. 132, Laws of 1926) create an obligation to endorse 
under § 9 of the Uniform Stock Transfer Law which could be spe- 
cifically enforced by a party in interest thus precluding recovery by the 
wife but notes that as the instant transactions took place at a time when 
the Louisiana law (Act No. 219 of 1920) prohibited a wife from bind- 
ing herself for the debts of her husband or mortgaging or pledging her 
separate property to secure such debts “had specific performance been 
attempted it could not have succeeded.” The court states that the pur- 
chaser from the bank did not acquire a valid title to the shares. Coats 
vs. Guaranty Bank & Trust Co., 129 So. 513. Rusca and Cunningham, 
of Natchitoches, for appellant. Hakenyos, Provosty & Staples, of Al- 


exandria, and Henry W. Bethard, Jr., and Nettles & Stephens, all of 
Coushatta, for appellee. 


Massachusetts. 


Action by dissentient stockholder to compel redemption of his 
stock. The decision here reaches deeper apparently than is shown 
by the decrees sustaining defendant’s demurrer to the complaint and dis- 








Michigan. 
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missing the bill. At a stockholders meeting called to vote on a pro- 
posed charter amendment extending the “purposes” of a Massachusetts 
corporation two-thirds of the issued and outstanding stock was voted in 
the affirmative ; the other one-third, owned by one individual, was voted 
against the proposition. The dissenting stockholder then demanded pay- 
ment for his stock under General Laws of Massachusetts, Chapter 156, 
Section 46. The corporation refused to pay. Action was to compel a 

praisal and payment. Defendant demurred to the complaint on the 
ground that it was not alleged therein that the voted amendment was 
submitted to the Commissioner of Corporations and approved by him 
and thereafter filed in the office of the Secretary of the Commmnoeilill 
all as provided by the law respecting charter amendments. The Su- 
preme Judicial Court of Massachusetts (Essex), affirming the decrees 
below, holds that a minority stockholder, seeking relief as here, must 
not only prove as a material fact, and therefore allege the adoption by 
the stockholders of the proposed charter amendment but also the sub- 
sequent approval and filing. It was contended that the affirmative vote 
alone was sufficient to establish the stockholder’s rights under § 46; 
the court holds that an amendment is not “duly voted” within the 
meaning of § 46 until there has been compliance with the provisions of 
related law sections, as above stated. Seemingly there was no sub- 
mittal and no filing here, and hence the absence of allegations to that 
effect. Franks vs. Franks Bros. Co., 170 N. E. 810. R. C. Baldes, of 
Boston, for appellant. P. R. Clay, of Lawrence, for appellee. 





Use of identic corporate name enjoined. Here the United States 
District Court, E. D., Michigan, S. D., grants the prayer of the Amer- 
ican Products Co., a Delaware corporation, for an injunction restrain- 
ing the American Products Co., a Michigan corporation, from the fur- 
ther use of its corporate name. The court makes it clear that the case 
involves a trade-name, not a trade-mark, and is therefore governed by 
the law of unfair competition, not that of trade-marks. It is reiterated 
that a geographic word may acquire a “secondary meaning” by the de- 
velopment of reputation and good-will by extensive advertising and by 
long use in connection with the sale of articles thereunder and that such 
name may be so used by another unfairly as to bring it under the con- 
demnation of unfair competition. Actual fraud or wrongful intent 
need not be proved by direct evidence. Relief may be granted though 
there be no actual market competition since, the trade-name having been 
“established,” injury to the one first using the name results because of 
the natural belief on the part of the buying and using public that all 
= sold under the well known name are its products. American 

roducts Co., a Delaware corporation, vs. American Products Co., a 
Michigan corporation, 42 F. (2d) 488. Walter F. Murray, of Cin- 
cinnati, Ohio, for plaintiff. Edward F. Wunsch, of Detroit, for de- 
fendant. 
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New Jersey. 


Corporation hiring out automobile on drive-it-yourself basis not 
liable jointly with driver-renter for accident damages. Here there 
was the usual renting of a car to a regularly licensed driver by a “drive- 
it-yourself” corporation. There was nothing to show that the renter 
was incompetent to handle the car with due care. Evidence was want- 
ing to show that the car was in any way being used in the owner’s busi- 
ness. A collision occurred following which the owner of the other 
car brought suit for damages against the driver of the hired car and the 
renting company. Judgment was rendered against both. The company 
appealed, disclaiming responsibility. The Supreme Court of New Jer- 
sey reverses the judgment against the company holding that in the ab- 
sence of evidence showing negligence in the act of renting the bailor is 
not to be held liable for the negligence of his bailee. Maurer et al. vs. 


Brown et al., 149 A. 336. McCarter & English, of Newark, for ap- 
pellant. 


Ohio. 


On impairing the obligation of corporation’s contract with its 
preferred stockholders. Plaintiffs are owners of preferred stock in 
the defendant company issued under subscription contracts made in 
pursuance of a duly filed certificate of increase of capital stock provid- 
ing for preferred stock carrying cumulative dividends at 6 per cent per 
annum and the right “on distribution of the assets of said corporation 
* * *to payment of its par value” and accrued but unpaid dividends. 
Under authority of the sale of assets and consolidation provisions of 
§ 8623-65 et seq., Ohio General Code, the requisite number of share- 
holders assenting, the corporation transferred all of its properties and 
assets to another corporation in exchange for stock of the latter which 
stock it now proposes to distribute among its own stockholders but 
without making distribution to its preferred stockholders of the par 
value of their stock plus unpaid cumulative dividends. § 8623-72 of the 
Code (in connection with such sale of assets and consolidation provi- 
sions) provides that stockholders entitled to vote but dissenting at the 
meeting authorizing a sale and those who were absent therefrom or were 
not entitled to vote thereat may within a limited period of time demand 
payment to them of the fair cash value of their stock. Plaintiffs made 
no such demand—(in fact they did not object to the sale; they do object 
to the contemplated manner of distribution of the stock received in 
exchange) ; defendant contends that, so failing, they are bound by the 
affirmative action at the meeting of the stockholders and must accept 
their pro rata distributions of the stock in question; plaintiffs contend 
that they stand on their contract rights and are not required to follow 
the procedure of § 8623-72, relying largely but not exclusively, on the 
Federal and state constitutional inhibitions against the passing of a state 
law impairing the obligation of contracts. Defendant in turn relies on 
the section of the Ohio constitution which provides that “Corporations 
may be formed under general laws; but all such laws may, from time 








Oklahoma. 
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to time, be altered or repealed.” The sale of assets law provisions were 
enacted subsequent to the incorporation of the corporation here involved 
and to the filing of its certificate of increase of capital stock. The Com- 
mon Pleas Court of Clark County, Ohio, holds “that the plaintiffs can- 
not be compelled by force of Section 8623-72 of the General Code to 
pursue a remedy which would impair the rights and obligations of their 
stock subscription contracts; that to so construe those statutes would be 
in violation of both the Federal and State constitutions.” The court 
reaches this conclusion after reasoning, in effect, as follows. It is set- 
tled that there being a proper reservation (as here—in the Ohio consti- 
tution) a state may alter, amend, or revoke what it grants. Beyond that 
it may not go. Here, separate specific terms relating to stock of pre- 
ferred stockholders are embodied in the express contract between the 
corporation and its preferred stockholders. This is not a grant by the 
state of contractual rights, but a grant by the corporation under its 
charter, a grant from the state to the corporation. The Legislature has 
no authority to impair the obligation of the express contract between the 
corporation and its stockholders. It has not sought so todo. The sale 
of assets law is remedial; it provides an exclusive remedy for the pur- 
poses for which it was enacted; it is not unconstitutional. Ralph Ger- 
ber vs. American Seeding Machine Co., Vol. 28 (N. S.), Ohio Nisi 
Prius Reports, page 19. Martin & Corry, for plaintiff. Keifer & 
Keifer, Chase Stewart, and George S. Raup, for cross-petitioners. 
Cole, Bowman & Hodge, and Frank W. Geiger, for defendant. 


Liability, to creditors, of stockholder to whom stock has been 
issued without consideration. In the opinion here the question 
of the liability of one to whom stock has been issued without considera- 
tion, to a creditor of the corporation is discussed at some length by the 
Supreme Court of Oklahoma. Some time ago this court held that, 
because of a constitutional provision, stock which was not fully paid 
for in money, labor done, or property received was absolutely void. 
Later it was held that in an action by a creditor against a holder of 
such void stock the holder would be estopped from denying that he 
was a stockholder, since the stock he held was void, on the ground of 
fraud. The court now says that there appear to be at least two theories 
by which stockholders are held liable for their unpaid stock; one, based 
on fraud, the public and creditors being defrauded into relying on 
assets of the corporation which it does not have, and the other, on the 
contract and assets basis where the unpaid portion of the subscription is 
collectible by the corporation—is an asset of the corporation. Continu- 
ing, the court says that in Oklahoma the liability is based on fraud. The 
conclusion is reached here that as the plaintiff, because of his relation- 
ship and contacts with the incorporators, must have been aware that the 
stock in question was issued without consideration he was not de- 
frauded, and so, as to him there was no fraud—or that the statute does 
not create such a fraud as cannot be waived. Collier vs. Edwards et al., 
289 P. 260. Stuart, Cruce & Franklin, of Oklahoma City, Walker & 


. 
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Walker, of Fayetteville, Ark., and Suits & Disney, of Oklahoma City, 
for plaintiff in error. Keaton, Wells, Johnston & Barnes, and Burford, 


Miley, Hoffman & Burford, all of Oklahoma City, for defendants in 
error. 


Pennsylvania. 


Neither a domestic nor a foreign corporation may register a 
fictitious name for the transaction of business in Pennsylvania. In 
reply to a series of questions propounded to him by the Secretary of 
the Commonwealth of Pennsylvania, Special Deputy Attorney General 
Schnader advises that the Act of June 18, 1917, P. L. 645, as amended, 
and allied provisions of The Administrative Code of 1929, relating to 
the doing of business by an individual under an assumed name and to 
the registration of such name have no application to corporations; that 
beyond this there is no statutory law on the subject; and that the De- 
partment is without authority to register a fictitious name under which 
a corporation, either domestic or foreign, may seek to do business -in 
Pennsylvania. As to the extent that a corporation may transact business 
under an assumed name, that is, under one other than that contained in 
its charter or certificate of incorporation, the opinion is expressed that 
this is to be determined under the laws of the state in which the cor- 
poration was created. “We do not hesitate to express the opinion that 
under the laws of Pennsylvania a corporation does not have the right 
to transact business under an assumed or fictitious name.” The Sec- 
retary is also advised “that you may properly decline to register as the 
assumed or fictitious name of an individual or of individuals, a name 
which indicates [by the use of “Inc.,” or “Incorporated”, or “Corpora- 
tion,” or otherwise] that the business conducted has been incorporated, 
when on the face of the papers presented to you such is not the case.” 
(19 Pennsylvania Corporation Reporter, 1930, p. 145.) 


Texas. 


Conditions precedent to constituting a corporation’s property a 
trust fund for the benefit of its creditors. In affirming the judg- 
ment below in this action, into the merits of which we do not go, the 
Court of Civil Appeals of Texas (Beaumont) says: “As we understand 
the law in Texas, as construed by our Supreme Court in several cases, 
two things are necessary to constitute the property and funds of a cor- 
poration a trust fund for the benefit of the corporation’s creditors. 
One is that the corporation must be insolvent, and the other is that there 
must be a cessation of the corporation’s business. Both insolvency and 
ceasing to do business by the corporation must exist before a trust at- 
taches to its funds and properties in the hands of its directors for the 
benefit of creditors. * * * the corporation must not only be insolvent 
but it must have ceased to do business with no intention to resume busi- 
ness.” Temple Lumber Co., et al. vs. Pineland Naval Stores Co. et al., 
25 S. W. (2d) 675. R. E. Minton, of Lufkin, for appellants. Andrews, 
Streetman, Logue & Mobley, of Houston, for appellees. 
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Foreign Corporations 


Arkansas. 


Appeal from default judgment against a foreign corporation ~ 
alleging that no service of process had been made on it. Service — 
of process against a foreign corporation was made on the State Auditor, 
according to statute, no agent for the purpose having been named. 
Summons was sent by registered mail to the corporation at its home 
address by the auditor of state. At the trial the corporation made an ~ 
appearance and judgment went against it by default. A state circuit 
court by order set aside the judgment. On appeal the Supreme Court 
of Arkansas reverses the circuit court leaving the default judgment in 
full force and effect. The president of the company denied the receipt 
of the summons from the auditor of state though, it is stated, the tes- 
timony clearly establishes receipt, but admitted receipt, before the ren- 
dering of the default judgment, of a letter from plaintiff’s attorney en- 
closing a copy of the summons. It was alleged in the complaint on 
which the setting-aside order by the circuit court was made that the de- 
fault judgment had been made without service of process and that a 
valid defense existed against the cause of action sued on. The Supreme 
Court says that “it is shown that the judgment defendant was apprised 
of the pendency of this suit in ample time to have made the defense 
which it now seeks to interpose, but it did not do so, and, having suf- 
fered judgment to go by default, it will not now be permitted to make 
the defense which could and should have been made before the judg- 
ment was rendered.” Stewart vs. California Grape Juice Corporation, 
29 S. W. (2d) 1077. Curtis E. Garner, of Little Rock, for appellant. 
Isaac Riff, of North Little Rock, and Sam M. Wassell, of Little Rock, 
for appellee. 


Massachusetts. 


Service of process on foreign corporations and general and 
special appearances. Here, a foreign corporation had a Boston 
office under a manager with a sales force, restricted to the taking of 
orders and forwarding them to the New York office. Service of process 
was made on the corporation by service on the manager. The matter in- 
volved in the action occurred before the corporation opened its Boston 
office. Later bonds were given to dissolve the subsequent trustee attach- 
ments the corporation appearing specially denying jurisdiction. The 
bonds contain explicit statements that they were given without admitting” 
the jurisdiction of the court over defendant’s person or property, and 
expressly reserving the defendant’s rights therein. The United States 
District Court, District of Massachusetts, holds that the service of proc- 
ess did not establish jurisdiction since “There is a wide distinction be- 
tween the authority of an-agent to represent a principal in current 
transactions, and authority to do so with respect to transactions which 
have long been completed.” The court however is “of opinion that the 
defendant’s action in giving bonds to dissolve the trustee attachments _ 


» 
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was an acceptance of the jurisdiction” and that the stated reservation 
was ineffective and that a general appedrance was made. Brown vs. 
Shields & Co., Inc., et al. (two cases), 41 F. (2d) 542. Hale and 
Dorr and D. Burstein, all of Boston, for plaintiff. Warren, Garfield, 
Whiteside & Lamson, Richard M. Russell, and Edward C. Mack, Jr., all 
of Boston, for defendant. 


Michigan. 


Unqualified corporation may bring action in tort for recovery 
of property. It is sufficient to state for the purpose of this digest 
that the plaintiff-appellee, an Illinois corporation, not qualified to do 
business in Michigan, erected under contract, a large sign (price, $13,- 
000) on the front of a Detroit theatre, and brought this action, in effect 
for the recovery of the amount yet due under the contract or possession 
of the sign (but actually to recover for its conversion). It was urged 
that plaintiff “may not maintain this action by reason of section 12370, 
C. L. 1915,” which section provides that if any act is forbidden to be 
done by any corporation and such action shall be done by a foreign cor- 
poration such corporation shall not be authorized to maintain any action 
founded on such act, etc. The Michigan statutes provide that no un- 
qualified foreign corporation shall be capable of making a valid contract 
in the state. The Supreme Court of Michigan, affirming the judgment 
below for plaintiff, says, citing cases: “The court has so recently held 
that an action in tort for the recovery of property, or its value, will lie, 
notwithstanding this statutory provision, that further consideration or 
discussion seems unnecessary:” Lu-Mi-Nus Signs Co. vs. Regent Thea- 
tre Co., 231 N. W. 128. Wurzer & Wurzer, of Detroit (John T. Hig- 
gins, of Detroit, of counsel), for appellant. Morse & Goldstick, of 
Detroit, for appellee. 


New York. 


Service of process on foreign corporation. Section 229 of the 
New York Civil Practice Act provides that personal service of the sum- 
mons on a foreign corporation must be made by delivering a copy 
thereof, within the state, to one of several named corporation officers, 
or to a named designee or if he be dead, resigned, or removed from the 
state, to the secretary of state, or, if service cannot be effected by one 
of the two methods stated above, by delivery to the cashier, a director, 
or a managing agent of the corporation. Here, on appeal from an or- 
der denying defendant’s motion to set aside the service the New York 
Supreme Court, Appellate Division, Second Department, after saying 
that “jurisdiction of a defendant may not be obtained by the New York 
courts unless the corporation sought to be held was actually here doing 
business,” states that plaintiff failed to prove that she had made any 
effort to have summons served by the first two methods provided by 
§ 229 as outlined above, and therefore the third method, the one em- 
ployed, was not available to her, and furthermore there was no proof 
that the person to whom delivery was made was a managing agent of 
the corporation. He was a member of a partnership handling defend- 
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ant’s goods as a broker. “The mere soliciting of orders by an inde- 
pendent broker does not constitute doing business in this state.” Me- 
Keon vs P. J. McGowan & Sons, 242 N. Y. Sup. 700. Hugh S. Wil- 
liamson, of New York City (William L. Hanaway, of Brooklyn, on 


the brief), for appellant. Joseph F. Hanley, of New York City, for ~ 
respondent. 


Action under blue sky law will lie against withdrawn foreign 
corporation. In this action one of the defendants, a foreign cor- 
poration which had filed a certificate of surrender of authority to do ~ 
business in New York, is charged with fraudulent practices under the 
so-called Martin Act (New York’s law relating to fraudulent practices 
in respect to securities and commodities—the form of blue sky law 
adopted by that state) while it was authorized to do business in New 
York and was so engaged. Section 216, subd. 1 (e), of the New York 
General Corporation Law provides that a certificate of surrender of 
authority filed by a foreign corporation shall state that the corporation 
“consents that process against it in an action or proceeding upon any 
liability or obligation incurred within this state before the filing of the 
certificate of surrender of authority, after the filing thereof, may be 
served upon the secretary of state.” Process was so served here. De- 
fendant moved to set aside the service of summons and complaint on the 
ground that the quoted provision cannot be construed as including an 
action commenced under the Martin Act, in that such action is not on 
“any liability or obligation.” The New York Supreme Court, Special 
Term, Kings County, denies the motion, holding, in effect, that by a 
plying for and receiving permission from the state to do business therein 
an obligation to obey its laws while so doing business was incurred, and 
though now withdrawn it is still answerable to the state on account of 
any fraudulent practices it may have then and there engaged in, and 
so that “the language of the statute is intended also to cover a case 
within the category of the present.” People vs. Bankers’ Capital Cor- 
poration et al., 241 N. Y. S. 693. Hamilton Ward, Atty. Gen., for 
plaintiff. Bassett, Thompson & Gilpatric, of New York City, for de- 
fendant Eastern Bankers’ Corporation. 


Oklahoma. 


Right of foreign corporation to sue on an account stated agreed 
to at time it was doing business in state without license. The for- 
eign corporation here involved used space in the defendant Oklahoma 
corporation’s store for the sale of its shoes; it owned the fixtures and 
stock and employed a manager and salesmen. Ostensibly, and so far as 
the general public was advised, this practically independently conducted 
shoe store was no more than the shoe department of the Oklahoma store 
—all a common arrangement and practice. The Oklahoma statutes pro- 
vide that all contracts entered into by an unqualified foreign corporation 
with citizens of the state shall be void as to the corporation, and no 
action thereon may be maintained in any court of the state. In the in- 
stant case there seemed to be little doubt in anyone’s mind but that 
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the foreign corporation was “doing business” in Oklahoma. It was 
contended however that even though such is held to be the case, the 
action could be maintained and the foreign corporation is entitled to 
judgment as the action is based on a stated account wherein defend- 
ant admits it is due the plaintiff a certain amount. Below judgment 
was entered for defendant; thereafter a motion for a new trial was sus- 
tained; defendant appealed. The appellate court reverses, denying a 
new trial, saying that the agreement as to the account stated is no more 
than a contract or agreement to pay and cannot be enforced in the 
state courts since the foreign corporation was doing business in the state 
at the time of the agreement and was unqualified, and further, that the 
fact that the domestic corporation agreed to pay at a-time the foreign 
corporation was unqualified does not prevent it from pleading the pro- 
visions of the statute as a defensé to the action. At the time the action 
was brought the foreign corporation had fully qualified. Seidenbach’s 
vs. A. E. Little Co., O. A. Ct. Rep., Vol. LV, Page 206. Samuel A. 
Boorstin and J. F. Conway, for plaintiff in error. Hulette F. Aby, 
William F. Tucker, and William H. Martin, for defendant in error. 


Taxation 
Canada. 


Canadian Parliament had authority to enact the law imposing a 
stamp tax on the transfer of shares of stock. The question sub- 
mitted here to the British Columbia Supreme Court is whether or not 
Section 58 of the Special War Revenue Act (1915), Chapter 179, Re- 
vised Statutes of Canada, 1927, as amended in 1929 (§ 4, Chap. 57, 
1929 Statutes), the so-called Dominion Stock Transfer Tax Law is 
intra vires and within the competence of the Parliament of Canada to 
enact. The British North America Act provides in Section 91 that 
the Dominion Parliament shall have power to make laws for the peace, 
order, and good government of Canada unless concerning matters as- 
signed exclusively to the Provincial Legislatures (§ 92), and the same 
section “for greater certainty,” but not by way of limitation, gives to 
Parliament the exclusive authority (among many other enumerated sub- 
jects) to raise money by any mode or system of taxation. In answering 
the submitted question in the affirmative the court makes no mention of 
the last stated exclusive authority but states that “the legislation was 
passed under circumstances of national crisis and deals with a subject 
of national importance and is justified as being for the ‘peace, order, 
and good government of Canada.’” The court also states that “This 
is a matter of national interest and importance and tends to affect the 
body politic of the Dominion of Canada. Parliament exercised an 
emergency power required to be exercised as on occasion of war in the 
interests of Canada as a whole and is a power which may operate out- 
side the specific powers enumerated in ss. 91 and 92 of the B. N. A. 
Act.” It is of interest, perhaps, to note that Section 58 (Stock Transfer 
“Taxes”) does not as originally enacted or as subsequently amended to 
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and including 1929 in itself specifically refer to a tax or to the 

position of a tax but provides simply that on the sale or transfer of © 
shares of stock or of certain bonds stamps in specified amounts shall be 7 
affixed in the manner therein provided. The section as amended by 7 
Chapter 43, Laws of 1930, for the first time in direct terms provides for 
the imposition of an excise tax (payable in excise stamp taxes as pro- | 
vided in a subsequent section). Rex vs. Miller Court & Co., [1930] 
3 D. L. R. 745. J. W. de B. Farris, K. C., for appellant. A. M. 
Manson, K. C., for respondent. 


Illinois. 


Change from par value to nonpar value stock, without more, 
does not call for initial fee or for increased annual franchise tax. 
Such was the decision, on appeal, of the Supreme Court of Illinois, re- 
versing the court below, in The Interstate Iron and Steel Company vs. 
Stratton, Secretary of State, a digest of which appears on page 236 of 
TuHeE CorPorATION JouRNAL for October, 1930. On October 11, 1930, 
the court entered an order denying a petition for rehearing that had 
been filed by the Attorney General. Poppenhusen, Johnston, Thompson 
& Cole, of Chicago, and Graham & Graham, of Springfield (Russell P. 
Fischer, Clifton J. O’Harra, and A. K. Orschel, all of Chicago, and 
Hugh Graham, of Springfield, of counsel), for the appellant. Ostar 
E. Carlstrom, Attorney General (B. L. Catron, Assistant Attorney Gen- 
eral, of counsel), for appellee. 


New York. 


Copyright royalties may be included in the income measure of 
the New York franchise tax on business corporations. So decides 
the United States District Court, Southern District of New York. The 
court says that were it not for Macallen Co. vs. Mass., 279 U. S. 620 
(Tue Corporation JournaL for October, 1929, page 18) wherein it 
was held that the inclusion of interest on Government bonds in income 
as the basis for the computation of the Massachusetts corporation fran- 
chise or excise tax is invalid, “we should have no hesitation in reaching 
the conclusion that in imposing this tax [a franchise or excise tax on a 
business corporation for the privilege of exercising its functions as a 
corporation within the state] a constitutionally permissible method of 
measurement had been used.” After discussing the Macallen case the 
court asserts as its opinion that the situation here presented is not the 
same as that in that case since copyright income has never been excluded 
by the statute from the income measure of the tax and that “Now, as 
before, it enters into the measure of the franchise tax purely as a casual 
incident of that tax.” Educational Films Corporation of America vs. 
Ward, Atty. Gen. of N. Y., et al., 41 F. (2d) 395. Roger Hinds, of 
New York City (Benjamin P. Dewitt, Siegfried F. Harrison, and 
Roger Hinds, all of New York City, of counsel), for plaintiff. Ham- 
ilton Ward, Atty. Gen. (Wendell P. Brown, Third Asst. Atty. Gen., of 
counsel), for defendants. 
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North Carolina. 


Statute providing for taxation to domestic corporation of stock 
of foreign corporation owned by it held unconstitutional. The 
statutes of North Carolina provide that an individual stockholder in a 
foreign corporation is not required to list or pay general property tax on 
the shares in such corporation held by him, and the situs of such shares, 
owned by residents of North Carolina, is stated to be, for the purposes 
of this particular tax, at the place where the foreign corporation under- 
takes and carries on its principal business. Under this statute, a do- 
mestic corporation, not being an individual stockholder, has been held 
liable to list and to pay tax on any shares of stock in a foreign cor- 
poration it may own. The United States District Court, Eastern Dis- 
trict of North Carolina, Raleigh Division, (there is a long opinion), 
holds the taxing law unconstitutional because violating (as between in- 
dividuals, citizens of North Carolina, and North Carolina corporations) 
the equal protection guaranty of the Fourteenth Amendment to the 
United States Constitution. In the course of the opinion, referring to 
corporations, the court says: “They are the planets in the business 
solar system necessary to the regular operation and success of the whole 
modern firmament—social, commercial, and political. Modern demands 
require commercial giants to supply daily wants and to promote the fu- 
ture.” Garysburg Mfg. Co. vs. Pender County et al., 42 F. (2d) 500. 
Rountree & Carr, of Wilmington, Del., and Spruill & Spruill, of Rocky 


Mount, N. C., for complainant. McCullen & McCullen, of Burgaw, 
N. C., for respondent. 


Branch or chain stores license tax held valid. Chapter 345, Pub- 
lic Laws of North Carolina, 1929, an “Act to Raise Revenue” provides, 
in Section 162, for the imposition of a state license tax of $50 on each 
and every store operated in the state, in excess of one, under the same 
general management, supervision, or ownership. The North Carolina 
Supreme Court holds this particular section of the revenue act valid, 
affirming the decision of the court below, a digest of which appeared in 
Tue CorPoRATION JOURNAL for February, 1930, page 111. The court 
says that in the taxing law under consideration here the classification is 
justifiable, that there is no lack of uniformity, and that there is no 
discrimination since “the tax is so imposed that merchants who are 
classified as branch or chain store operators are on an equality with re- 
spect to one store with merchants who are not branch or chain store op- 
erators.” Great Atlantic and Pacific Tea Company et al. vs. Maxwell, 
Commissioner of Revenue of North Carolina. (United States Daily, 


September 20, 1930, p. 8. Decided September 16, 1930; not yet offi- 
cially reported.) 


Pennsylvania. 


Funds in hands of receiver of insolvent corporation may not be 
reached on claims for penalties for nonpayment of taxes. Affirm- 
ing the judgment below the United States Circuit Court of Appeals, 
Third Circuit, says, citing many cases: “We think the instant case is 
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controlled by the general rule that after property of an insolvent cor-— 
tion has passed into the hands of its receivers, interest or penalties 
incurred since the appointment of receivers] for the non-payment of 
taxes are not allowable on claims against the funds.” This was the only 
— of law before the court. McCormick vs. Puritan Coal Min. ~ 
.. Inc., et al., 41 F. (2d) 213. W. H. Unger, F. F. Reamer, and 
Marlin S. Unger, all of Shamokin, for appellant. B. J. Savage, of Al- 
bany, N. Y., for appellee. 


Porto Rico. 


Taxes on corporations based on their respective capitals. There 
is an annual Porto Rico tax on corporations based on the present value 
of the capital which value shall not be less than the value of the capital 
stock and bonds, surplus, and undivided earnings, or less than the mar- 
ket value of the real and personal property including personal property 
rights, franchises, and concessions. The United States Circuit rt of 
Appeals, First Circuit, on appeal, sustains the Supreme Court of Porto 
Rico, in holding that “surplus” means the excess of assets over liabili- 
ties rather than, as contended by the appellant company, reserves, solely, 
set aside for future contingencies. The lower court is reversed how- 
ever on its holding that in determining the value of personal property 
accounts receivable should be included, since the Code specifically pro- 
vides that book credits, promissory notes, and other personal credits 
are not personal property. Other issues were joined which, however, 
do not require mention here. Porto Rico Coal Co. vs. Domenech, 
Treasurer, 41 F. (2d) 183. Daniel F. Kelley (of Hartzell, Kelley & 
Hartzell), of San Juan, P. R., for appellant. Col. William Cattron 
Rigby, of Washington, D. C. (James R. Beverley, Atty. Gen. of Porto 
Rico, and Edward A. Kreger and W. A. Graham, both of Washington, 
D. C., on the brief), for appellee. 


Tennessee. 


Patent royalties not to be included in the net earnings that con- 
stitute the basis for computation of annual franchise or excise tax. 
The Tennessee law provides for a 3 per cent annual franchise, privilege, 
or excise tax on domestic and foreign corporations based on or meas- 
ured by the net earnings, in each case, from business done wholly 
within the state. The sole question of fundamental import considered 
here by the Supreme Court of Tennessee in affirming the decree below 
awarding complainant a recovery for the aggregate of the franchise 
taxes for a period of years paid by it under protest, such taxes having 
been imposed and exacted by virtue of a net earnings base consisting of 
royalties on patent rights received from a licensee, is whether or not the 
inclusion of such income in such a base for such a purpose is permitted. 
As stated, the court answers the question in the negative. Citing and 
quoting from Long vs. Rockwood (Mass.), 277 U. S. 145, wherein it 
was held that to tax royalties, as income, for the use of a patent would 

amount to a tax on the patent right itself which would not be allowable 
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under the Federal Constitution, the court says: “The State could not 
levy a tax upon the value of the patent right, and when the state at- 
tempts to tax income inquiry is allowed to the sources from which the 
income is derived and the same considerations that would invalidate a 
tax upon the source would also invalidate a tax upon the income.” 
Quicksafe Manufacturing Corporation vs. Graham, Comptroller, de- 
cided June 28, 1930 (not yet officially reported). 


Some Important Matters for November 
and December 


This calendar does not purport to cover general taxes or reports to other than 
state officials, or those we have been officially advised are not required to be filed. 
The State Report and Tax Service maintained by The Corporation Trust Company 
System sends timely notice to attorneys for subscribing corporations of report and 
tax matters requiring attention from time to time, furnishing information regarding 
forms, practices and rulings. 


AtaskA—Annual Corporation Tax due on or before January 1.—Domes- 
tic and Foreign Corporations. 

DeLaAwARE—Annual Report due on or before first Tuesday in January. — 
Domestic Corporations. 

District or CoLumBrA—Annual Report due between January 1 and Jan- 
uary 20.—Domestic Corporations. 

Grorcta—Annual License Tax Report due on or before January 1.— 
Domestic and Foreign Corporations. 

New Yorx—Annual Franchise Tax on Business Corporations due on or 
before January 1—Domestic and Foreign Business Corporations 
other than realty and holding companies. 

Supplementary franchise tax return due on or before November 
30.—Domestic and Foreign Corporations organized or qualified be- 
tween June 30 and November 1 of current year. 

Unitep States—Fourth Installment of Income Tax imposed for the cal- 
endar year 1929 due on or before December 15.—Domestic corpo- 
rations and foreign corporations having an office or place of busi- 
ness in the United States. 

Utan—Corporation License Tax due between November 15 and Decem- 
ber 15.—Domestic and Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


Iw connection with the various departments of its business 
The Corporation Trust Company publishes the following 
supplementary pamphlets and forms, any of which it is al- 
ways glad to send without charge to readers of The Journal: 


When Corporations Cross the Line. A simple explanation of the 
reasons for and purposes of the agen 9 corporation laws of the various 
states, and Sunivellone of when how a corporation makes itself 


amenable to them. Of interest both to attorneys and to corporation 
officials. 


What Constitutes Doing Business. (Revised to April, 1930). A 208-page 
book containing brief digests of decisions selected from those in the 
various states as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases 
and a Topical Index make them also accessible either by case name 
or topic. 

Questionnaire on Business Outside State of Organization. This is a 
form for attorney’s use in determining when a corporation should be 
qualified. The questions are those which will usually bring out the 
points necessary to be considered. 


Why a Transfer Agent? The question of why corporations, even those 
of small capitalization or with inactive or closely held stock, are 
safer when their stock records are in the hands of an experienced 
transfer agent is answered in this pamphlet by actual incidents from 
the experiences of different corporations. 

Why Corporations Leave Home. This is an informal discussion, from 
the business man’s point of view and in layman’s language, of why 
sO many business companies are organized under the laws of Dela- 
ware instead of in their home states. While primarily for laymen, 
lawyers also may find this pamphlet useful when considering the 
matter of what state to choose for incorporation of a client’s business. 

Analysis of Delaware Amendments of 1929. In this especially prepared 
pamphlet the full text of all provisions, both of the corporation law and 
the franchise tax law, which were changed by the amendments of 1929 
is so presented as to show (1) the law as it stood before amendment; 
(2) matter repealed; (3) new matter. Then, immediately following 
each section changed, is a short, clear explanation of the reason for and 
effect of the change. 

Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, the 
attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation. 


Special Reports. When cases are decided that seem to be of some par- 
ticular interest or significance in connection with the matter of doing 
business by foreign corporations, The Corporation Trust Company 
sometimes issues one of these special reports. One on the Southwest 
Company case is now available. 


Transfer Requirements Chart. This supplement to The Stock Trans- 
fer Guide and Service shows the classifications into which requests for 
stock transfer are divided and how the principal requirements for each 


classification may be determined, either by the transfer agent or the 
individual desiring transfer made. 
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A Special 
Federal Tax Service Offer 


At least two hundred readers 
of the CORPORATION JOURNAL 
will install and become new sub- 
scribers to the four volume 
Standard Federal Tax Service 
for 1931 to obtain the benefits 
and exceptional advantages af- 
forded by the best in tax ser- 
vice. They will join the thou- 
sands that rely on this service 
and have been doing so for the 
past one to seventeen years. 


These new subscribers will 
profit by the topical compila- 
tions, two hundred page gen- 
eral index, three hundred page 
citator, the illustrative cases, the 
one-two system of making con- 
tact with all there is on any 
phase of the subject, and a mul- 
titude of helpful features. They 
will know of new matters and 
changes at once, all of them in- 


dexed as issued. They will 
know the last word—and have 
it—in tax service. 


On our shelves we have at 
this time just about two hun- 
dred sets of the present year’s 
Service. The books are com- 
plete to date with all the for- 
ty-odd reports inserted in place, 
and each set includes the easy- 
to-use Index Volume. What 
could be more appropriate 
than to supply the 1930 Ser- 
vice at once to those two hun- 
dred Journal readers and at a 
nominal price? That is the 
offer included in the coupon be- 
low. We cannot hold the stock 
of current Services—they will 
not out-last the month. You 
must act at once if you want 
this 1930 Service as a back log 
for your tax library. 


COMMERCE CLEARING HOUSE, Inc., 
Loose Leaf Service Division of The Corporation Trust Company, 


205 West Monroe Street, 
Chicago, Illinois. 


In accordance with your offer to Journal readers, send immediately the four volume 
Standard Federal Tax Service 1930, complete to date, and continuing reports to the 
end of the year billing but $5.00 for this $70.00 Service. Also send the new 1931 Service 
which you are now preparing for publication January 1, 1931, with continuing reports 
to December 31, 1931, at its regular price of $70.00 (not due until January, 1931). 
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What Name Is Tied To 


Your Company as its 
Corporate Agent? 


OMETIMES corporation officials who would not for 
My a single instant consider appointing as sales agent 
for the company’s product any concern with a stand- 
ing less than the highest in its class: or appointing as 
transfer agent for the company’s securities any institution 
whose name would not reflect added prestige on the com- 
pany’s integrity and financial responsibility—sometimes 
such corporation officials will labor under the delusion 
that appointing a CORPORATE agent for the company 
is a thing to be decided casually, sometimes even by price! 
Yet a company’s name is linked to and with the name of 
its corporate representative as intimately as the names of 
brother and sister. Furthermore, its whole corporate 
standing—its right to do business as a corporation in the 
state—is dependent on the competence, conscience, trust- 
worthiness and alertness of the corporate agent in that 
state. The Corporation Trust Company’s is a name in 
which is reflected thirty-eight years of financial strength, 
integrity, business activity and corporate experience. A 
good name to have in your incorporation or qualification 
papers as your company’s corporate agent. 


THE, CORE ORATION TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1892 


120 BROADWAY, NEW YORK 
15 EXCHANGE PLACE. JERSEY CITY 
100 W. TENTH ST. WILMINGTOR.DEL. 


Chicago, 112 W. Adams Street Philadelphia, Fidelity- Phila. a 
Pittsburgh, Oliver Bldg. Boston, Atlantic Nat’l Bk. Bld 
Washington, 815 15th Street N.W. (The Corporation Trust, 
Los Angeles, Security Bldg. St. Louis, Fed. Com. Trust wera 
Cleveland, Union Trust B Detroit, Dime Sav. Bank Bidg. 
panee City, R. A. Long Bi Minneapolis, Securit Came 
San Francisco, Mills Bidg. Baltimore, 10 Light 
Atlanta, Healey Bldg. Camden, N. J., Market St. 
Cincinnati, Union Central Life Bidg. Albany Agency, 180 State St. 
Portland, Me., 281 St. John St. Buffalo Agency, Ellicott Sq. Bldg. 
"bes er, Del., 30 Dover Green 








